THE STATE OF NEW HAMP3HIRE

BOARD OF MANUFACTURED HOUSING

Walter Bradley )
) Docket No. 001-97
V. )
Forest Park Reslty Trust )
(Richard & Vicki Messna )

Hearing held on April 11, 1997, a Concord, New Hampshire.
FINDINGS OF FACT, CONCLUS ONS OF LAW AND ORDER
The Board of Manufactured Housing (“the Board”) makes the fallowing findings of fact and
condusons of law and issues the following order in the above-referenced metter.

PARTIES
1. Wadter H. Bradiey (“Complainat”) is, or was a dl times rdevant to this matter, alawful tenent of

the Forest Park Edtates MHP, amanufactured housing community located in Jeffrey, New
Hampshire

2. Forest Pak Edates MHP (“the park”™) is amanufactured housing community located in Jeffrey,
New Hampshire. Richard and Vicki Messna, dlb/al Forest Park Redlty Trugt, P.O. Box 912,
Milford, NH 03055 are the owners and operators of the park. Mr. Messina gppeared pro s
before the Board a its hearing and is the author of dl correspondence and submissionsto the Board
in thismatter. For convenience, Mr. and Ms Messnaand Forest Park Redlty Trugt will be
referred to as a unified ownership entity by the term “Respondent.”

ISSUESPRESENTED

3. Complanant seeks adetermination by this Board with respect to the following issue

A. Whether Section 4.B of the Forest Park Estates Rules and Regulaions (“park rules’),
which imposes aten dollar ($10.00), and as amended effective March 1, 1997, imposes a
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twenty dollar ($20.00) per person per month charge for more than two personsin
resdence, violaes RSA 205-A: 2, VIl as goplied to aminor child?

PRELIMINARY MATTERS
(Motion To Dismiss)

1. “Good Faith Negotiation”

4. Asaprdiminary matter, Respondent daimsthat Complainant hasfaled to “make a good faith effort
to resnlve thismatter” as catified to in conformity with NH. Admin. R. 201.14(a) on the face of the
Complant. By letter dated February 8, 1997 to the Board, Respondent gppears to seek dismissal
of the action on thisground. Accordingly, the Board will treet thisissue asamation to dismissthe
Complairt.

5. The Board finds that Complainant submitted his Complaint to the Board on January 31, 1997.

6. The Board further finds that Complainant contacted Respondent by handwritten letter dated January
21, 1997, informing Mr. Messnawith spedificity of the nature of his complant, inviting didogue and
dating that he would file with the Board seven days from the date of the I etter.

7. Mr. Messnadoes not digpute that he recaived Complainent’s January 21 letter. Indeed, in his
February 8 communication to the Board, which the Board is condtruing as hismation to dismiss
Mr. Messina atached his response to Complainant' s letter: a Forest Park Estates memo, dated
January 29, 1997 and captioned “Re: Your Itr.” That memo daesin rdevant part:

“We recaved your ultimatum; unfortunately, we cannat respond in uch ashort time. Itis
unnecessary and unreasonable to demand such a sarvice....Rules were coordinated with
legdl assstance and date datutes. We shdl research and provide you with an answer. In

the meantime, do whatever you haveto do. It isdisgppointing to have to ded under
duress.”
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8. TheBoard views Mr. Bradley' sactionsin this metter as entirdly consgtent with Board rules
requiring thet tenants give natice to park owners or management of their complant and to atempt to
initiate didogue & leedt five days prior to filing acomplant.

9. The Board further views Respondent’ s response - in particular, his characterizetion of Mr.
Bradey' sletter asan “ultimatum’” and hisrefusd to respond in any subdantive manner within the
datutory five day period -- as condtituting arefusd by Mr. Messinato engage in good faith
negatiaion. Accordingly, Respondent has no basis on this record to seek dismissd of Mr.
Bradley's Complarnt.

10. Therefore, the Board finds that Respondent’ s mation to dismissiswithout merit and the Mationis
DENIED.

2. Jurigdiction of the Board

11. Respondent a0 argues thet the Board lacks jurisdiction over this metter in thet the charges a issue
conditute “rent,” which is beyond the competence of this Board under RSA 205-A:27, 1.

12. The Board notes that, under RSA 205-A:27, |, itsjurisdiction extends to dl metters addressed by
RSA 205-A:2; and thet this metter arises ecificdly under RSA 205-A: 2, VI, which addresses
the impasgition of surchargesfor additiond resdents

13. The Board finds thet the charge & issue in this matter condlitutes a surcharge for an additiond
resident as contemplated by RSA 205-A:2, VIII (@). Therefore, the Board findsthet it has dear
juridiction to review the matters raised in this Complaint, notwithstanding RSA 205-A:27, 1.

3. Federal Preemption
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14. At hearing, Respondent gppeared to argue that the complaint was dso subject to dismissd to the
extent based on RSA 205-A:2, VIII(a) because that datute isitsdf preempted by the Federd Fair
Housing Act, 42 U.S.C. sec. 3604 et se.

15. The gpparent bads of the pre-emptive effect assarted by the Respondent isthat RSA 205-A:2,
VIlI(a) “refers’ to adults and persons under the age 18. In effect, Respondent argues that,
because the Fair Housng Act forbids discrimination againg tenants on the badis of, among other
things, age and minority, it invalidates those provisons of date datute which redrict the ability of
manufactured housing park landlords to impose extra charges on children under the age of 18.

16. Thisargument is of coursg, ludicrous. Asan initid metter, the federd Fair Housng Act does not
have any generdly preamptive effect on date lavs which forbid discriminetory trestment of
particular dasses of tenants, unless such laws are dearly in conflict with the federd gatutory
scheme. Thisisnot thecase here As st out in more detall below, both the federd Fair Housing
Act and RSA 205-A:2, VI (a) forbid discriminetory trestment of children or of family or
resdentid groups which contain children. As such, the Satutes are entirdy in harmony and no
agpect of RSA 205-A:2, VIII (8) isin conflict with, or pre-empted by federd law.

17. Therefore, Respondent’ s mation to dismiss the complaint on the basis of federd preemption of the

goplicable gate law is DENIED.



SUBSTANTIVE ISSUES
Findings of Fact

15. Mr. Bradley hasresded in the park Snce October 1992 with his daughter, Jamie, now aged 20.
16. Mr. Bradley tedtified that his manufactured resdence contains two bedrooms and two full beths.
17. The current dispute hed its genesisin January 1995, when Ms Diane Carey moved into Mr.
Bradley’ s resdence with her then sx-year old daughter, Nicole Reed.
18. Section 4 (B) of the Forest Park Edtates Rules and Regulations (the “ Park Rules’) providesin
relevant part:
Lot Rent for Home and Occupants: Lot rent is basad on one or two (1 or 2) persons per

home.  $10.00 extra per person per month is due with the current lot rent to cover the
extrawater and sewer used by the extra personsliving in the home.

19. Section 4 (C) of the Park Rules providesin rdevant part:

Guests Resdents may have overnight guests saying in the park; however, prior written
permisson must be obtained for guests staying longer then thirty (30) days and the $10.00
charge per person per month is goplicable until the guest leaves. Should the guest wish to
become a permanent resident, guest must fill out an gpplication and be goproved by Park
menegamart in writing.*

20. Thereisno dipute that Ms. Carey arigindly entered the park asaguest of Mr. Bradley. Inor
about February of 1995, Mr. Bradley natified park management that Ms. Carey and her daughter
would be remaining in hishome. Respondent responded with awritten notice endosng an
goplication for resdence to befilled out by Ms Carey.

21. Ms Carey tedtified thet she sent in the gpplication on her behdf and thet of her daughter, but did not

submit a$50.00 gpplication fee



-6-

22. Therecord in this metter does not demondrate thet park management took any further action
regarding Ms. Carey and her daughter. The park has not rgected Ms. Carey or her daughter as
park resdents. Nor hasit ever formaly accepted Ms. Carey or Ms. Reed asresidents. Rather,
Respondent gppears to have smply refrained from processing the gpplication submitted by Ms.
Carey, s0 that no formd record of action regarding her datus exigs

23. However, beginning in January, 1995 and continuing until March 1, 1997, the park assessed Mr.
Bradley with aten dallar per month surcharge for each of Ms. Carey and her minor daughter.
Effective March 1, 1997, park management amended its rules to increase the per-person surcharge
to twenty dollars ($20.00) and asserts a present intention to impose that charge with respect to both

Ms Carey and her daughter.?

! By rule change effective March 1, 1997, Respondent has increased the surcharge for residents or guests to $20.00
per person. But seefootnotes 2 and 4 below for adiscussion of the potential legal issues posed by thisincrease.

2 |n testimony, a question emerged as to whether park management’ s notice to tenants of this and other rules
changes -- which were promulgated on or about January 1, 1997 with an effective date of March 1, 1997 --conformed
to the requirement of RSA 205-A:XI that rules changes be published at |east 90 days prior to becoming effective.

Because this issue was not within the scope of the complaint, the Board does not find as a matter of law that the rules
change was defective. However, in light of undisputed testimony establishing that the rules change at issue wasnot
promulgated ninety days in advance of the effective date as required by New Hampshire law, the Board urges
Respondent to review with counsel the question of whether he may enforce those rules without first republishing
them in amanner which complies with applicable law.



Conclusonsof Law

24. RSA 205-A:2, VIII (8) mekesit illegd for park management to make or atempt to impose any rule

whid
“Edablishes an additiond charge or increasad rental payments, directly or indirectly, for
persons under the age of 18 resding in manufactured housng. The park owner or operator
may make ressonable rules governing the number of adults or totd number of persons
permitted to reside in manufactured housing and may charge an amount nat to exceed $10.00
per adult per month where the number of adults residing in manufactured housing exceeds the
limit established by such rules.

25. Asaninitid matter, the proscription againg surcharges for children sat out in the Statute gpplies, by
itsterms, to “ persons under the age of 18 residing in manufactured housng.” The complicated
higory of Ms. Carey’sand her daughter’ s entry into, and continued presence in the park
necesstates that the Board address the issue of whether, under the facts presented, Ms. Carey’s
daughter can be characterized as residing in the park, notwithstanding the fact that management has
never formally approved her as a park resdent.

A. Resdence

26. Inthis context, the Board finds that Ms. Carey and her daughter have resded with Mr. Bradley in
his home continuoudy snce Jenuary 1995. The Board further finds that beginning at leest asearly
as February 1995, Respondent imposad and accepted an extra person charge from Mr. Bradley
with respect to both Ms. Carey and her daughter.

27. Admittedly, thisissueis not dear-cut in that Ms. Carey did not pay an gpplication fee in connection

with her gpplication for formd resdence for hersdf and her child and Respondent has not acted on

the gpplication. However, more than two years have passad Snce Ms Carey and her daughter
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moved into the park during which time Respondent has been aware of their presence and has taken
no action to contest or darify ther datus.

28. Accordingly, and on the badis of the unique crcumstances presented in thiscase, the Board finds
that as amatter of common sense and equity, Ms. Carey and her daughter have resided in the park
snce a lesst February 1995; that Respondent has been continuoudy aware of their presencein Mr.
Bradley’ shome and that Respondent, by accepting an extra person surcharge for their continued
resdence has, in effect, permitted and recognized them as resdents

29. Accordingly, the Board finds that Nicole Reed, aminor child, hasresded in the park since a leest
February 1, 1995 and, as such sheisa* person under the age of 18 residing in manufactured
housing” as defined by RSA 205-A:2, VIII (3).°

B. Surcharge

30. Thereis no question but that Respondent has imposed an extra-person surcharge to Complainant’s
rent for the presence of aminor child in hishome snce a least February 1, 1995.

31. Thereisdso no quedtion thet the imposition of such acharge, ether directly or indirectly, for
persons under the age of 18 residing in manufactured housing is expresdy prohibited by RSA 205
A2, V(@)

32. The Board reaches this condusion as asmple matter of gatutory condruction. RSA 205-A:2, VI
(&) containstwo linked provisons Frd, the gatute forbids any direct or indirect surcharge for child
resdents. Second, the Satute expliatly limitsthe ability of manufactured housing park ownersto

impose “extraperson” surcharges, to adult resdents. The Board viewsthe legidature sindusion
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of theword “adult” in the scope of the permissive language regarding surcharges asindicative of its
intent to broadly ban the gpplication of surcharges -- however characterized -- on children residing
inapark.

33. Accordingly, the Board rules that, properly condtrued, RSA 205-A:2, VIII (&) broadly and
generdly forbids the imposition of an “extra person” surcharge for minor children resding ina
manufactured housing park.’

34. However, Respondent argues that the surcharge is not a charge for minor children -- which he
acknowledges would beillegd -- but rather agenerd surcharge on additiond per sons resding in
the park, which isfaddly neutra as regards children and therefore not illegdl when gppliedto a
child.

35. In addressing thisissue, the Board is mindful that RSA 205-A must be condrued conggently with
New Hampshiré savil rightslaws, which, in this context, provide that New Hampshire ditizens have
aavil right to be free from discrimination in housing on the bedi's of, anong other factors age and

familid gaus. RSA 354: 8-15. See, Brousseau v. Green Acres Mobile Homes, Inc., 135 N.H.

643, 645 (1992) (decided under prior law) (manufactured housing park may only restrict tenancies
by age by conforming with the age limits and procedurd reguirements of RSA 354-A) Seed o,
1986 Op. Atty. Gen. 189 (decided under prior law) (manufactured housing park may not restrict
occupancy of tenants merdly because they have children).

36. In this context, the Board notes that RSA 354-A:8 dedares that:

% Inview of this conclusion, the Board notes that it isimmaterial whether Nicoleis viewed as an approved resident or
asaguest under park rules and so whether the charge for her presencein Mr. Bradley’ s home is assessed under
Section 4(B) or 4(C) of therules.

*In addition, the Board notes that the currently effective surcharge of $20.00 per personisillegal even as applied to
adults, in that the statute limits any such surcharge to $10.00 per person. RSA 358-A:2, VIII(a) .
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The opportunity to obtain housing without discrimination because of age, sex, race, creed, color,
marita datus familid gatus physcd or mentd disdbility or nationd origin is hereby recognized
and dedlared acvil right.

37. RSA 354-A:10, I1 (1995) mekesit unlawful:

To discriminate agang any person in the terms, condiitions, or privilege of sde or rentd of a
dwdling or commerdd dructure, or in the provison of sarvices or fadilitiesin connection
therewith, because of age, sex, race, color, maritd atus, familid gatus, physicd or mentd
disdhility, rdigion or netiond origin.

38. While New Hampshire sfair housing law is not extenavdy devdoped, it haslong been established
thet thissae savil rights laws should be congtrued in conformity with federd law. Scarborough v.
Armald, 117 N.H. 803 (1977) (decided under prior law).

39. Thefederd andogueto RSA 354-A: 8-15isthe Fair Housng Act, 42 U.S.C. 3604 et seq.
Extensve case law hasinterpreted thet Satute as forbidding not only direct housing discrimination
on the bags of age and family status but aso broadly based and faddly neutrd regulaions -- like
the surcharge & issue here -- which have a* digparate impact” on a protected class of persons,

such as children or familieswith children. See, e.g., Town of Huntington v. Huntington Branch,

N.A.A.C.P., 488 U.S. 15, 17 (1988). Seedso, U.S. v. Badgett, 976 F.2d 1176 (8th Cir. 1992);

Metropolitan Housing Dev. Corp. v. Village of Arlington Heights, 558 F.2d 1283 (7th Cir. 1977);

CasaMarie, Inc. v. Superior Court of Puerto Rico for the Digtrict of Arecibo, 752 F.Supp. 1152,

1168 (D. Puerto Rico 1990).
40. Under federd fair housing principles, facidly neutral housing policies which have a“sgnificant

discriminatory effect” on a protected class of persons may be viewed as having an impermissibly
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disparate impact on such persons.” Establishment of a disparate impact shifts the burden of
persuasion to the defendant to establish a legitimate purpose for regulation or policy. If sucha
legitimate purpose can be established, the complaining party must be “afforded afair opportunity to
show that the defendant’ s stated reason for the discrimination was in fact pretext.” Metropolitan

Housing Development Corp. v. Village of Arlington Heights, 558 F.2d 1283 (7th Cir. 1977).

41. Applied to thefacts of this case, thereis no question but that the park’ s extra person charge, though
facidly neutrd with respect to children, places a particularized burden --i.e,, has a patentidly
disparate impect -- on any family or resdentid group which indudes minor children over the age of
one. Thus, while the charge as gpplied to adults may be incurred voluntarily by aresdent’s
acoeptance of additiond adult co-resdents, the charge as goplied to minor children is essatidly a
direct pendty imposed on resdents for giving birth or adopting, or, asin theindant case, for
expanding ahousehald to indude a partner with achild.

42. The Board views the impastion of such apendty as plainly incondsent with the broad Satutory
language of RSA 205-A:2, VIII(3).

43. The Board notes that, at hearing, Respondent asserted a legitimate business judtification for the
surcharge in the form of additiona costs for services attributable to extra persons. The Board held
open the record in this matter to permit Respondent an opportunity to establish the nature and level
of costs imposed on the park by the presence of minor children. However, by letter to the Board

dated April 28, 1997, Respondent declined to provide any such information. Thusthe Board is

® A four prong test is ordinarily applied to determine disparate impact; (i) discriminatory effect; (ii) whether thereis
evidence of discriminatory intent; (iii) the defendant’ s purpose for taking the action; and (iv) in what context the
argument is being used. See CasaMarie, Inc. v. Superior Court of Puerto Rico for the District of Arecibo, 752 F.Supp.
1152, 1168 (D. Puerto Rico, 1990).
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congtrained to note that Respondent hasin fact made no showing whatsoever that minor children
cause any meaningful incresse in the operating codts of the park.

44. It is not, however, necessary for the Board to conclude that the surcharge violates state or federa
far housing law to conclude that it cannot be imposed in this case. Rather the Board concludes that
it is not incongstent with state and federd fair housing principles -- and the record in this case -- to
hold that the proscription against surcharges for children set out at RSA 205-A:2, VIII (&) barsthe
facidly neutra “extraperson” charge at issue here when gpplied to aminor child resding in the
park.

CONCLUSON
Therefore, the Board finds that the surcharge as goplied to Ms. Carey’ s minor child, Nicole Reed,
violates RSA 205-A:2, VIII(a) and ORDERS asfallows
A. Respondent is enjoined from imposing any further surcharge on Complainant’ s monthly rent

basad on the presence of Nicole Reed in Complainant’' s home;

B. Respondent is ordered to make redtitution to Complainant in an amount equd to the totd amount
imposed on and pad by Complainant as a surcharge with respect to Nicole Reed's resdence in his
home from January 1, 1995 to the present.
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A dedcison of the board may be gopeded, by ether party, by firs goplying for a rehearing with the
board within twenty (20) business days of the derk’ s date below, nat the dete this decison is recaived,
in accordance with Man 201.27 Decisons and Rehearings. The board shdl grant a rehearing when:
(1) there is new evidence not avaladle a the time of the hearing; (2) the board's decison was
unreasoneble or unlawful.

SO ORDERED:
BOARD OF MANUFACTURED HOUSING

By:

Eric Rodgers Chairman

Members partidpating in this action:

Stephen J. Baker
Rosdie F. Hanson
Kenneth R. Nidsen, Exq.
JmmieD. Pursdley
Horence E. Quast

Eric Rodgers

CERTIFICATION OF SERVICE

| hereby certify thet a copy of the forgoing Order has been mailed this dete, postage prepad, to Walter
Bradley, 65 Forest Park Edtates, Jfrey, NH 03452 and to Richard & Vicki Messing, PO Box 912,
Milford, NH 03055.

Dated:

Ama
Mae Twigg, Clek
Board of Manufactured Housing
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